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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD Co MANKN
ATTORNEY GENERAL

Hononblt runn J¢ lavwson

Ml; State
Ateth (4. T (\

Attention: lr. Adner Le Lowis
Bua of Charter Dlvhhn

Desr 3iry - ‘opinion Ne. O
Bes gni Worshipful

el emmtionit iionte

Your Letter of Janta ph3, requesting the
opinion of thls depe 2 sations atated thereia
regarding the ubon ds as fellows: :

"Ts & - 0 xs entire shepe.
tor f£ile and Co on\{z eonneetion thare~
with respect : - 2y dissolution of the

I%-is eomslusive

was parpetrated up-

as the Sesoretary of

i@ nusm nstatemsnd of the orig-
oration whiok wap ehartered ¥arch 27, 1908,

s sent to you with the rejuest
E whether or pot in view of the
he reCord and the firndings of the

48 reinsteting this charter or eaneel-
ling e etteapted dissolution and subsequen$
charter, If this departmsnt would have the right
to canosl the dissolution and aharter, there would
be nothing.in thes sharter -file-of the artainal ine
corponts.u to‘diatm Atl legal . onuty. o

A 'It 18 vory Appumt rru this ruor& um
the members of the originel ocorporstion were fraud-
alently dealt with_ a8 well as the Ceoretary of

NO COMMUNICATION 1§ TO BE GONSTRUED AS A DEPARTHENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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8tate who aoted wpoa the papers that were present-
od to ain by the perpetrators, Ve therefo¥e ro-
quest 0 be advised as to how S unravel this

led situation so that a proper sertifrioats may
be fssued.” : :

As we understand the file ascompeaying your inquiry
the feets are sudstantially as followat The lodge known as ’
the "Most Yorshipful Xing Solomen Crand Lodge Anoient Yree and
Acaepted Nasons and Cueea Xsther Crand Chapter, Order of the
EBastern Btar and Deughters of the Sphinx™ ftho, nane set out
in the oharter) filel fts charter 1a the office of the Seore~
tary of State on the 27th day of larch, 1908, The plecs of
basinass of this asseciation and 1its prinsipal office wae in
the ott{hof Ban Antonie, Bexar Oounty, Texas. E£inoe the fil-

of the original eharter thasre bave boen several anemdments
to s3id eharter Tiled in the 0frfice of the Searetary of State,
eagh for the purpose ¢f changing the plaees of dusiness and
iss prineipal offies, The last smendnent was changing the
plaee of dusiness sud principe) offise to the efity ef Houston,
Harris County, Texas,

On the 98k day of Ostober, 1936, the "Most Worship-
ful King Solomon Grend gs Auctu‘ Tree and Ascepted lasonms”
(the name set forth in the olarter) was filed in the office
of the Seoretary of State, Ths plase of business of this
corporation and i%» J:neipd offiee was in Hooston, Harris
County, Texas. On 8th &y ef May, 1939, this eorporatien
fileé an smmendment to its originel charter changing its naxe
to the "dost Worshipful Xisg Solomos Crend Lodge Ancient Free
end Acospted Vasons, and Queen Esther Greand Chapter, Order of
the Xesatern Star an& Daughters of the Sphinx™. The plaoce of
businsss of this szsoelation and ite principal office was in
the oity of Eouston, Harris County, Texas,

The sorporation last sentioned wlso filed on the
9th day of Ootober, 1936, an application of &issplution of
the first eorpomtion rentioned without ite knowlodg}ycon-
sent or permission, and on the same Qate, the Zeore of
Sutar.e exooutel A certificate of diuolutlon of seid corpora-

oR.

Later the rirst corporation filed a suit in the
127%h Zuldleis) Distriet Court, Houston, Harrls County, Texas,
against the second named oorporation al'.loglns gertain deamages
and for an injunotion egainst the said second corporation en-
joining it from using the name of the first corporation., Ian

N
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the trial of this case She eourt found that the plaintifr
was entitled 0 ¢ Jud § for deoages in the sum of $10,00
and %0 & permanent unetion enjoining and restrainisg the
defendants frac. further use or opereatioa under the nase of
the "Most Vorshipful Eing Solomon Crand Lodge, Ancient Free
and Aoceepted Kasoms, Queen Xather GCraad Chapter, Order of
the Rastera Egay ..3 Daughters of the Sphinx", From this
éudgnont the second eprporeation appsaled te the Court eof

fvil Appeuls, Calvestos, Texas, and the Judgment of the
trial court dy the Court of citil dppeals was affirmed, Az
application for writ of error in thie case was refused by
the Eupress Court for want of merit.

The several sodes in whiel & corporation may be
dissolved exre set forth in Article 1387, Vernon's iAanoteted
Civil Sg¢stutes. One provision of this statute provides in
effeot that e corporation naI ba dissolved by setion on the
part of the stoskholdars indicating in the preserided mamner
that the ¢orporation aball de dlusolved, followed by the is-
suanoe of & certificate of dissolutiea by the Sedretary of
State, Apparenily this was the prooedure followed by the
second oorporation parporting to be the firet corporation
when the epplioation for 4issolution was filed and the oer-
tifioste 0f dissoclution was fssued by the Seoretary of State,

The Attornéy Ceseral is directed by the Constitu-
tion to seek ¢ judiolal forfeiture whenever & suffiocleat cause
existe. Under same donstitutional provision the Attorney
Censral ir eharged with the 4uty of prevent apy private
corporation from exereisins any power not anthorized dy law,
As to this olause, &t hes bDsen held that the Attorney Ceneral
is neither bHouns nor entitled to teake action to enjoin a cor-
poration fror exoceeding its legal powers where private rights
alone are ifnvolved; but, where & forfelture of its oharter has
been incurred by the sorporation, it canpsot be seid that the
State has no interest in the subjaot matter of litigstion withe
ir the general rule that & pa>ty nust have an lnterest ln a
guit. The function of instituting procsedincs for forfelture
is vested in the Attorney Ceneral alons, Hie right or duty
in this conpeotion 1s exjlusive; and thersfore statutes whioch
are purporied to sonfer ths power on oithers have been held to
be unconstitutional, (Constitution, Article IV, Section 223
State v. Farmors Loan ato, Compeny, 17 &,°¥%, 603 Tex, Jur,
Yolume 11, page 121), ‘ '
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As we understand your requsst you desire our opine
ion on the quastion, whetler the Secretary of 3tate has the
legel right to eancel she ocertifricate of dissolation hereto-
fore mentisned and the charter of the seocond eorporesion.

Generally speaking public orfiGewrs and governmental
edpinistretive boards possess only sich powers @s ere express-
1y oconferred upon them by law -or ascessarily implied froc the
powsrs s sonferred, Thay canmot legally perform aots not aue
thorized hy existing law, It ia stated in Texas Jurisprudenoe,
Volume 34, page LMt

*Statutes whieh presoridbe and limit the exsr-
6ise of orfiolal duty are striotly oonstrued in re-
spect of the powers conferrel and the manner of
their exercise, and such powers are not to de en-
larged by conu!rnotlan. t aftar a long period
of time egts of officers will be liberally conatrued
in favor of rights, support ror which 1is elaimed
to bde found in sush aots, Spesifis, alear and éi-
reot grants or limitations of powsr in the Conati-
tution are not watrolled or ananulled dy general
provisions found in other parts of ths organio law,
Anld whers the Constitution defines the powera of
au officer, he 18 oonfined to the powers esumerated,
and the express mesntlon of sush powers negatives
ths existenoe of others,

ﬁ;gg%égg powerg.~-It is soually well settlel,
however, that a Ifu whioch aonfers s er Or imposes
s duty upon an officer or board sarries with it by
tuplioetion the authority to do such things es are
reasonsbly necessary to ocarry into effect the power
granted or the duty imposed, Thus power to do ocer-
tain work or to accomplish & oertain result whioh
oannot otherwiae be acoomplished, implies the au-
thority to e=ploy such agents as may be reasonably
necessary to accorplish the work or purpose spocl-
Tied, end to engage them for such leggth of time as
i1s ressopably necessary,”

¥With rsference to the duties, powera snd liesbili.
ties of publie offigers also see Ruling Cese lLaw, Volume 22,
page 455 and Corpus Juris, Volume 46, page 1014. e quote
from Corpus Juriaprudence, Volumes A6, page 1033 as followss

*In the adbsence of statutory euthority, an
offioer in performing & statutory duty whioch doces
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2:: ;::olnfthe exaroise °§ disor:&og iz without
or of amendoent; and whes wdgnent or
diaeretion of an mouhu of fieer s Yeen con~
taly sxeroised in the performance of a apetifis
Yy, the set performed is deyond his review or
mail., el though the statute eoaferring authorisy
eXEressly mekes his detersioation disoretionary,
8¢ the fipa) dedisions of publie officers are binde
ing spon thedir suceessors, However, offiocers may
x0dify or okange the usage or prutloo or mnotLicdas
fﬂvimlr adoptod when suok modifisation or ohange
8 givan & prosgpective, and not & retivaotive,
operation,” ‘ .

In view of the foregoing 1t {s our opinion that the
Bnrotu'{ of State has 0o legal ﬂ.ﬁt or asuthority teo c¢ancel
the oartificats of diesolution or the charter of the setond
oori'mtloa Deretofore mentioned, It 1s stated in Texas
Jurispradence, Volume 11, pege 119t

- *Andlnent er cancellation of the documsnt is
the appropriste Texmedy where the shartexr has deen
obtained by fraui,-—that is $0 say, whers there has
been & breack of {ho legal oobnditions precedent te
the grant.* (048 ¥, L, Wells Co. ¥y Gastonia
Cotton Kfg, Co,, 198 U, S, 177, 25 Sup. Cs, 640).

In oconneectioa with the forogoliag we want to polas

_ut that we have not found any statute autbors the Bedres

tary of State to sancel e certiricate of 4issolution regarde-
l1sss of how the sase was obtained—ewhether through fraud or
otherwise, Yor the same reason, it may be also stated that
the Sesretary of Stats has no suthority %o 6anocel the charter,
The methods of prosedure and the groasds wpon whieh a charter
of a private aorgunuoa pay be cancelled are pet out ia the
statates applicable to the seme.

The manner or method of proocedure by which the firet
corporation herstofore meRktionsd may have its sharter rein-
stated is to be detemmined by the corporation, snd is & mat-
ter whioh thias department has no legal authority to pass upon.

_We are returaing herewish sll -inatrumnts aceonpaAnY~
ing your imquiry,
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Trusting that the foregoing fully answers your in-
quiry, we are -

Very truly yours
ATICRREY C2ZKETAL OF T34~

(e L)t

Ardell Willianas
Assistant
Aymp
¥nel.,

ey

oy -oun 23, 1940

——— T -
-——

& 2
Al L o mﬁﬂ
= i ToRKEY CREERAL O

APPROVED

OPINIGN
COMMITTER

BLZ




